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THE COURT OF SESSIONS JUDGE, UDALGURI, ASSAM  

 

Present    :  Sri A. K. Borah, 

        Sessions Judge, Udalguri, Assam.  

 

Reference    :  Crl.Appl. No.4/2015. 

Appellant            : Sri Hefjur Ali. 

          Vs 

Respondent       :  State of Assam 

Dates of hearing   :  27.4.2015. 

Date of Judgment   : 29.4.2015.  

 

For the appellants  :  Mr. T.C.Boro, Advocate.  

For the respondent : Mr. B. Das, P.P., Udalguri. 

 

 

 

JUDGMENT 

1. This appeal is directed against the judgment and order dated 13.3.15 

passed by ld. Assistant Sessions Judge, Udalguri in connection with Sessions  

Case No.138(DU)14 U/S 363/376 IPC by convicting the accused/appellant  

sentencing him to undergo simple imprisonment for 3 years and to pay fine of  

Rs.5000/- (Rupees five thousand only) i/d another one month simple 

imprisonment for the offence U/S 376 I.P.C. and sentencing to undergo one 

year simple imprisonment and fine of Rs.1000/- (Rupees one thousand only), 

i/d another 7 (seven) days simple imprisonment for the offence U /S 363 I.P.C. 

2. The fact of the case, in brief, is that on on 5/5/2014 one Smti. Unnila 

Das, W/o Sri Ani Ram Rajbangshi of Village Barnadijhar, P.S. Khairabari 

Police Station, has lodged an F.I.R before the O/C Khoirabari Police Station 

alleging therein that on 05/5/2014 at about 7 P.M. the tractor driver 

accused/appellant Md Hefjul Ali has kidnapped her minor daughter. After 

receipt of the Written F.I.R the O/C, Khairabari Police Station has 

registered a case vide Khairabari P.S. No.14/14 U/S 366 (A) I.P.C. against 

the appellant/accused and after  due investigation charge-sheet was filed 
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against the accused person U /S / 366(A) I.P.C.  In course of trial the Trial 

Court after hearing both parties framed charge U/S 366 (A)/376 I.P.C. The 

particulars of the charge are read over and explained to the accused to 

which he pleaded  not guilty and claims to be tried. After examination of 

nine numbers of witnesses accused was examined U/S 313 Cr.P.C. To 

defend the case the accused did not adduce any evidence. After hearing 

both parties, ld. Trial court convict  the accused U/S  376/363 IPC.  

 

3.  Being highly aggrieved and dissatisfied with the aforesaid order and 

judgment dated 13.3.15 the appellant preferred this appeal on the following 

grounds: - 

(i) Learned trial Court erred in law and on facts in  convicting the 

accused/appellant.  

 (ii) The evidence on record does not make out an offence U /S 376/363 

I.P.C. and as such the conviction and sentence is bad in law and it cannot 

be sustained. 

(iii) Ld. Trial court did not consider inherent improbabilities on the evidence 

on record and as such arrived at a wrong finding. 

(iv) The Ld. Trial Court did not properly recorded the statements of the  

accused/appellant U /S 313 of the Cr.P.C., which is mandatory one and as 

such, the Judgement and Order passed by the trial court is liable to be 

quashed. 

(v) The prosecution has examine 7 non-official witness including  

victim, parents and relatives of victim. But none of them support the  

prosecution case. Even the PW.1 Hemanta Rajbangshi and PW.2 

Tankeswar Rajbangshi who are the elder brother of the victim woman did 

not support the prosecution case. They never stated that the accused had 

forcefully taken their sister. From the evidence of PWl and PW2 it is clear 

that the Ld. Asstt. Sessions Judge misread the facts of the case. Hence 

judgement passed by the ld. Trial court is liable to be set aside.  

(vi) The victim woman was of this who was examined as PW.3, in  

her chief deposed that the accused had not took her forcefully and had 

not sex with her. So the offence U/S 376/363 is not made out. So, the  

judgement and order passed by ld. Trial court is palpably wrong. Besides 
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the  statement of victim  no way support the prosecution case to convict 

the accused/appellant U/S 376/363 IPC.  

(vii) Ld. Trial court held that victim is a woman below 16 years. But there 

are contradictory statements regarding the age of the victim, the medical 

officer who examine the victim woman was examined as P.W.6, clearly 

stated that the age of the victim is 18 to 19 years. Hence, the ld. trial 

court arrived at wrong findings by passing the aforesaid impugned 

judgment. The prosecution has examined the parents of the victim 

woman as P.W.4 and P.W.5, even they no way utter a single word against 

the accused  taking or enticing victim  from their lawful guardian. 

(ix) That apart, P.W.5 and P.W.6‟s evidence clearly shows that the Ld. 

Asstt. Sessions Judge misread the facts of the case and the evidence 

available in record. Hence arrived at wrong findings. So, the Order and 

Judgement dated 13/3/15 is liable to be set aside.  

(x) The statement of the victim was recorded U/S 164 Cr.P.C.  That was 

examined without following the procedure of recording  

statement of witness.. The trial court convicted the accused person U /S  

376 IPC following the statements of the victim under Section 164 Cr.P.C. 

But the victim woman who was examined as P.W.3 deposed that her 

statements was not voluntarily and under shock at the time of recording 

statement and also stated that she being tortured by villagers and women 

constables. The trial court failed to examine the Magistrates recording the 

statement of victim woman to prove the voluntariness of the statement. 

Ld. trial court misread the facts of the case and arrived at wrong findings.  

(xi) Ld. Trial court misread and misappreciated the evidence of the case 

record and it appears from the trend of discussion that the ld. Trial court 

pre-judge the matter.  

(xii) Ld. Trial court has arrived at his solution without taking into 

consideration the important points of law and facts available on record 

and as such it is liable to be quashed and set aside. 

(xii) In view of the aforesaid reasons, the judgment and conviction passed 

by ld. Trial court is perverse and findings is not passed on evidence. 

Hence praying for  set aside the aforesaid judgment and order.  

 



 4 

 

 

 

4. I have heard the ld. counsel for both parties. 

5. Ld. counsel for accused/appellant submitted that this is a case totally 

false one as the ld. trial court passed the judgment only on the basis of 

statement recorded U/S 164 Cr.P.C. of victim. But not on the basis of evidence 

adduced before this court. So, the aforesaid conviction  order cannot allow to 

remain in force. Hence praying for set aside.  

6. On the other hand Ld.  counsel for respondent as well as P.P., Udalguri 

submitted that ld. trial court has rightly passed the judgment convicting the 

accused as prosecution has able to prove the alleged charge against the 

accused. Hence, praying for upheld the judgment of conviction.  

7. Keeping in mind  the rival submission submitted by ld. respective 

counsels, I think the appeal is revolves around on a point whether the 

conviction order  and judgment dated 13.3.15 passed in Sessions case 

No.138(DU)14 is sustainable  in law as well as fact?  

 

8. It appears on perusal that no one is eye witness  to the occurrence 

other than the victim. PW.1, Hemanta Rajbangshi, the uncle of the victim 

stated that  Aniram Rajbongshi is his uncle. Urmila Das is his aunty. Victim is 

daughter of Aniram Rajbongshi and by that away she is his sister. They stay 

as a joint family. The incident took place about 7/8 months ago. At that time 

the victim had appeared in matriculation examination from Andherighat High 

School. The accused Hafjul Ali was a driver in thier house. He developed love 

relation with his sister. His sister left the house with the accused person one 

day in the month of May 2014. After that they informed the police about the 

matter. Police recovered his sister from Muslimghopa village at Sipajhar after 

about 25/30 days.  

9. PW.2, Tankeswar Rajbangshi, who is close relatives of complainant 

stated that victim is daughter of Aniram Rajbongshi and she is thus his sister. 

They  stay in one house as a joint family. The incident took place about 7/8 

months ago. At that time the victim had appeared in matriculation 

examination  from Andherighat High School. The accused Hafjul Ali was a 
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driver in their house. He developed love relation with the victim. The victim 

left the house with the accused person one day in the month of May 2014.  

After that they informed the police about the matter. Police recovered his 

sister from Muslimghopa village at Sipajhar after about 25/30 days. His 

brother and other family members went with the police party to Muslimghopa 

and found the accused along with his sister. In cross-examination he 

admitted that his sister had not told him that the accused took her away 

forcefully.  

10. PW.3, the victim herself stated that the accused was a driver of their 

tractor and as such a good relation developed in between them. This incident 

took place in May 2014. Before the incident she had appeared in H.S.L.C exam 

from Andherighat High School. One day accused took her with him to his 

house at Muslimghopa village in Sipajhar. In that house mother of the accused 

and other relatives were also present. She stayed at the house of the accused 

person for about 20/25 days. But during those 20/25 days the accused was not 

present most of the time at his house. She had not developed any physical 

intimacy with the accused during her stay at their house. Then one day police 

came with her family members and rescued her. The accused was present and 

arrested. After that she was taken to Mangaldai Civil Hospital for treatment. 

After examination by the doctor she was produced before the Magistrate. 

Accordingly ld. Magistrate recorded her statement S/S 164 Cr.P.C. She had 

read the statement and signed it. Exhibit 1 is that statement recorded by the 

Magistrate. Exhibit 1 (1) is her signature.  

 The said victim was declared as hostile.  

 In cross-examination made by the accused she (the victim) admitted 

that she had gone with the accused person at her own will and choice. She left 

her home without any force.  On being tutored by the woman police she gave 

her statement on oath before the Magistrate. When she stayed at 

Muslimghopa she had free access to nearby persons. She has not taken 

forcefully to Muslimghopa village.  

 In cross-examination by the prosecution  she stated that on 10.6.14 
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she had given statement on oath before the ld. Magistrate. She had told the 

Magistrate that they forcefully took her to Sipajhar and there accused Hefjul  

forcefully committed rape on her. She was treated by doctor at Mangaldai Civil 

Hospital. She does not know whether she was pregnant or not at that time 

because the medical report was not shown to her.  

 While she was again cross-examined by the defence  she stated that 

police took her to Mangaldai Civil Hospital. The doctor had taken her urine but  

she does not know  what test was conducted. At that point of time she was in 

mental shock and worried and so she told the police and Magistrate as told to 

her by others.  

11.  PW.4, Urmila Das, the complainant  stated that she is the complainant. 

Ext.2 is the FIR  and Ext.2(1) is her signature.  This incident took place on 

5.5.14. Accused is known to her  as he was a driver of tractor of their house. 

At the time of incident the victim has just appeared HSLC examination from 

Andherighat High School. Ext.3 is the  Admit card of the HSLC examination of 

her daughter seized by the police.  Ext.3 shows the date of birth of her 

daughter as 22.1.1999. On the day of incident while she returned from 

Namghar she found her daughter was missing. Their family members looked 

for victim but she was not found. They had removed accused from his job as a 

driver  on the previous day and so they suspected accused in forcefully taking 

their daughter. In the next day they filed  the ejahar in the Khairabari P.S. 

After about one month their daughter was recovered in the house of the 

accused. Her daughter  was examined by doctor at Mangaldai. Her statement 

was recorded by Magistrate. Then the victim was admitted in Higher Secondary 

class. She is not interested to prosecute the case against the accused in the 

interest of future education and career of her daughter.  

 In cross-examination she admitted that after about 30 days her 

daughter was recovered. Her daughter did not tell her that accused had 

forcefully taken her with him. She has no objection if the accused is acquitted.  

12. PW.5, Aniram Rajbangshi, the father of the victim deposed that he was 

posted with his battalion. In May 2014 his wife Urmila Das informed him over 
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phone that accused has taken away their daughter. Hearing about the news he 

immediately took leave to come to Khairabari. He met the O/C at Khairabari 

police station and somehow came to know that his daughter was staying with 

the accused person at Muslimghopa at Sipajhar. Then he and some other 

family members accompanied the police party to Muslimghopa where they 

recovered his daughter. Accused Hafjul Ali was found at the house along with 

his daughter and arrested. At the time of the incident his daughter had just 

appeared in HSLC examination from Andherighat High School. Accused was 

driver at their house.  

 In cross-examination he admitted that  his daughter did not tell him 

that accused had forcefully  taken her  to Muslimghopa.  

13. PW.6, Dr. Ajanta Bordoli who examined the victim stated that on 

09.06.2014, she was working as Senior Medical Health Officer in Mangaldoi 

Civil Hospital. On that date she examined the victim of this case. Her vaginal 

swab examination was conducted and radiological test was also done including 

USG. She was found pregnant and no injury was noted in the private parts.  

 In cross-examination the doctor admitted that as per her medical report the girl was 

18/19 years.  She has not seen the USG report in the Court today on the basis 

of which she opined the victim was pregnant or not.  

14. PW. Madan RAjbangshi and PW.8Lankeswar Rajbangshi stated nothing 

about the incident.  

15. PW.9, Bakul Kakati is the I.O., who stated that on 05.05.2014 the 

complainant filed the ejahar. Accordingly after registered a police case being 

Khairabari P.S. case No. 14/14 he started investigation. During investigation he 

has  seized school certificates of the deceased. He  found that the date of birth 

of the girl was 22.01.1999 as per record maintained by Board of Secondary 

Examination Assam. As he found the girl as minor he took prompt steps to 

recover the minor girl. He  looked into the call detail record of the accused 

Hifzul Ali and he found the girl in the house of the accused Hifijul Ali at 

Muslimghopa village in Slpajhar. He arrested the accused person and 
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recovered the victim girl. Thereafter, he had send the victim girl for medical 

examination to Mangaldoi Civil Hospital and the victim girl was examined by 

Dr. Ajanta Bardaloi, Senior Medical Health Officer in Mangaldoi Civil Hospital. 

Then he arranged to recorded the statement of victim through Magistrate U/S 

164 Cr.P.C. Thereafter he filed charge-sheet against the accused U/S 366(A) 

IPC. 

16. These much is the evidence of prosecution.  

17. Since the charge is framed U/S 366(A)/376 IPC and the ld. Counsel for 

appellant vehemently argued that the victim was consenting party. So, it is 

first necessary to find out whether the victim girl was minor on the day of 

occurrence.  

18. In the present case, it appears PW.4 Urmila Das, the informant who is 

the mother of the victim, has exhibited the original HSLC Admit Card issued by 

SEBA vide Ext.3. The aforesaid document goes to show that the date of birth 

of her daughter  (victim) was 15 years 3 months at the time of incident. The 

aforesaid Ext.3 also proved by the I.O. The parent of the victim stated that the 

victim had appeared in HSLC examination from Andherighat High School in 

2014. The Admit Card issued by SEBA fortifies and supported the oral evidence 

of parents. So, applying the dicta of Hon‟ble Supreme Court in  Mahdeo 

(Supra) ld. Trial court rightly conclude that on 5.5.2014, the victim girl was 15 

years, 3 months and 13 days i.e. below 16 years. As such, in this case, the 

definition of kidnapping from lawful guardianship  is applied which stated “ 

Whoever takes or entices  any minor”. Where a minor girl is taken or enticed 

by the accused, it is for the prosecution to prove  that the accused either took 

or entice her from her home.  

19. In the present case, the victim stated before the court that on the day 

of incident  accused took her with him to his Muslimghopa village  at Sipajhar. 

In that house the mother of the accused and other relatives were also present. 

She stayed at the house of the accused for about 20/25 days. But during those 

20/25 days  the accused was not present. She had not developed any physical 

intimacy with the accused during her stay in their house. No doubt  she was 
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resiled from the statement made earlier before the Magistrate when her 

statement was recorded U/S 164 Cr.P.C.     

20. It is an established law that conviction can be passed U/S 376 IPC only 

on the basis of evidence of prosecutrix without any corroboration  and even 

without being supported by medical evidence. But the Apex court in a number 

of cases has held that the evidence of prosecutrix must be cogent and 

trustworthy. It is further held that the evidence of the prosecutrix must be 

truthful and there exist no circumstance which cast as a shadow of doubt  over 

her veracity and appears to be a truthfulness of sterling quality on which sole 

testimony  conviction can be sustained.   

21. I may refer to Ram Das Vs. State of Maharastra, reported in 2 SCC170, 

wherein the Apex court  acquitted the appellant on benefit of doubt. Other 

findings that prosecutrix tried to concealed fact from the court and she was 

found to be untruthful. Further The Apex court  in  Vimal Suresh Kumble Vs 

Chaluvera Pinake Apal SP and another reported in (2003) 3 SCC 175 held that- 

“Conviction can be made on the sole testimony of the prosecutrix  if her 

testimony inspired confidence and appears to be natural and truthful.”  

22. A bare look into the medical report and evidence of medical officer 

(PW.6)  remarks- (1) No comment could be given regarding recent sexual 

intercourse. (2) Approximate age is 18-19 years. (3) No injury seen in her 

private parts. (4) Clinically pregnancy could not be established. But pregnancy 

test is positive done in Mangaldai clinical laboratory.  

23. Here in the present case, prosecutrix is not habituated to sexual 

intercourse. The evidence of prosecutrix does not reveal any alleged 

kidnapping by the accused or any commission of rape by the accused. Rather 

she stated that on that day accused took her with him to his house at 

Muslimghopa at Sipajhar. In that house accused and other relatives were also 

present. She stayed there for 20/25 days. During those 20/25 days accused 

was not present most of the time. She had not develop any physical intimacy 

with the accused during her stay at their house. A full grown girl should 
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definitely understand the motive and intention of accused while she was taken 

by the accused towards Muslimghopa to his home. It is also in the evidence 

that while she was taken by accused, she raised no any protest. She could 

easily  run from the accused‟s house  as there was no evidence that there was 

a constant threat of accused. There is no evidence that in each of the time of 

those 20/25 days she raised any protest or objection or there is no any 

evidence that she even utters a single objection or opposed the act. It appears 

Ld. Trial court with the aforesaid evidence of hostile witness convict the 

accused U/S 376/363 IPC. But question arise, whether that order of conviction 

is sustainable in law? 

24. It has been held in Bhagaban Singh Vs. State of Hariyana, reported in 

1976 SCR (2) 921  that- 

“There is no legal bar passed on the testimony of the hostile witness if 

corroborated by other reliable evidence”. 

25. Again, it has been held in Koli Lakhmanbhai Chanabhai Vs. State of 

Gujram, reported in AIR 2000 SC 210:200 Cr LJ 408:2001 Cr LR (SC)111 that – 

“Evidence of hostile witness also can be relied upon to the extent to which it 

supports the prosecution  version. Evidence of such witness cannot be treated 

as washed off the record. It remains admissible in the trial and there is no legal 

bar to base his conviction  upon his testimony if corroborated by other reliable 

evidence. 

The prosecution version gets further corroboration from discovery of Muddamal 

knife  containing human blood group „A‟. Further, the bush-shirt and baniyan 

which were put on by the accused at the time of incident were having 

extensive blood-stains which were also found containing human blood group 

„A‟. 

Accused was having injury on the thigh as per the evidence of the Doctor. As 

per the medical evidence, the injuries caused to the accused mere minor and 

that because of such injuries, there would not be extensive blood-stains on the  

bush-shirt and baniyan put on by the accused.  

26. In the instant case the prosecutrix no way support the prosecution 

case. Besides, the close relatives of informant PW.2, even the informant and 

father of the prosecutrix admitted in their evidence that the victim did not tell 



 11 

that the accused had forcefully taken her to Muslimghopa. It is not only the 

prosecutrix (PW.3), PW.2, the informant PW.4 and father of the victim (PW.5) 

no way support the prosecution case. Rather the informant admitted she has 

no objection if the accused is enlarged on acquittal.  

27. Law is well settled that if the victim is unwilling to yield to sexual 

intercourse she is expected to receive injury on her person. The absence of 

injuries on the body of the prosecutrix, generally, gives rise to an inference  

that she was consenting party to coitus. Where the prosecutrix  has received 

multiple injuries on the various part of her body it indicated that she offered 

resistance when she was subjected to sexual intercourse. The absence of 

injury wither on the accused or in the prosecutrix shows that prosecutrix did 

not  resist. But absence of injury not by itself  sufficient to held that 

prosecution was a consenting party. In the instant case, it is not the case that 

the prosecutrix was under the constant threat of any means or by administered 

with stupefying drugs. 

28. The Apex Court in Kuldeep K. Mahato Vs. State of Bihar, reported in 

(1998) 6 SCC 420- 

“While dealing with a case of kidnapping or rape where there were sufficient 

opportunity  to run away from the house but also could have taken  help of the 

neighbour. The prosecutrix did not do so.” 

29. As discussed above, there was ample opportunity for prosecutrix  to 

flee from the house of the accused if she desired. Medical evidence shows  

nothing any injury on her private part. Despite no evidence of recent sexual 

intercourse was there in the report. 

30. The another point is to be discussed in the present case is that even if 

it assume that the victim resiled from her earlier  statement made before the 

Magistrate U/S 164 Cr.P.C.  there is no other evidence to corroborate  her 

earlier statement. It is interesting to note that the victim herself  admitted that 

she had gone with the accused person at her own wiii and choice and on being 

tutored by the woman police she gave her statement  on oath before the 

Magistrate U/S 164 Cr.P.C. Besides, the ld. Magistrate who recorded the 

statement of victim U/S 164 Cr.P.C. nowhere certified that the victim made 

such statement voluntarily. So, the alleged statement of victim recorded U/S 
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164 Cr.P.C. cannot be reliable  to convict the accused in any of the alleged 

charge.  

31. Here in this case, the evidence of prosecutrix  is found to be tainted 

being rendered under the influence of some vested interested person.  The 

evidence of prosecutrix being couched is found to be far from cogent  and 

trustworthy, not to  speak of being sterling quality to inspire confidence to this 

court for recording conviction for any of the alleged offence.  

32. Under such circumstances, the order and the judgment of conviction 

cannot be allowed to remain sustained.  

33. As such, the impugned judgment and order passed by the ld. Asstt. 

Sessions Judge, Udalguri by convicting the accused/appellant U/S 376/363 IPC 

is set aside and as such, accused is acquitted and set him at liberty forthwith.  

34. Accordingly the appeal is allowed.   

35. Liability of the bailor is hereby discharged. 

36  . Let the Sessions  case No.138(DU)15 be sent to the ld. trial court 

alongwith a copy of judgment.  

 Given under my hand and seal of this court on this the 29th  day of 

April,15 at Udalguri Court. 

 

(A.K.Borah)                                                                                                                                  

Sessions Judge, 

Udalguri, BTAD. 

 

Dictated and corrected by me 

and each page bears by signature. 

 

    (A.K.Borah)                                                                                                                                       

Sessions Judge, 

          Udalguri, BTAD. 
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